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                                                                                            G.R. No.53/2014 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                           G.R. Case No.53/2014 

       (U/S-279/337/427 of I.P.C) 

                

State of Assam 

        --------Prosecutor 

       -VS- 

      Sri Achyut Baishya  

       ---------Accused person 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, Asstt. P.P.  

Advocate for the accused: Mr. Jayanta Kr. Brahma            

Evidence recorded on: 28.9.15/26.10.15/26.11.15/18.1.16 

Argument heard on: 17.2.2016  

Judgment delivered on: 24.2.2016  

 

JUDGMENT 

1. The prosecution story in brief is that on 25.1.2014 at about 3.30 P.M. 

Smti. Pinki Chouhan, aged about 16 years, who is the daughter of 

informant Sri Mohan Chouhan went for her tuition class. At that time the 

accused drove a motorcycle having no number plate and dashed her 

causing serious injuries. In the accident Pinki’s cycle also got damaged.  

2. To the aforesaid effect the informant lodged an F.I.R. before the O/C-

Kalaigaon P.S. which was registered as Kalaigaon P.S. Case No.11/2014, 
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U/S-279/338/427 of IPC. After due investigation the I.O. submitted 

charge sheet against the accused U/S-279/337/427 of IPC. Hence, this 

case. 

3. When other accused appeared before the court copies of relevant 

documents were furnished to him as per Section-207 of CrPC. Then 

particulars of offences U/S-279/337/427 of IPC were read over and 

explained to which the accused pleaded not guilty and claimed to be 

tried. Thus, the case proceeded for trial.  

4. POINTS FOR DETERMINATION: 

(a) Whether, the accused on 25.1.2014 at about 3.30 P.M. drove 

his motor cycle without any number plate on a public way so 

rashly and negligently and committed accident causing injury 

to Pinki Chouhan in front of ABSU Office; and thereby 

committed an offence punishable U/S-279 of IPC and within 

my cognizance? 

(b) Whether, on or about the same day, time and place the 

accused committed accident by driving  the motor cycle so 

rashly and negligently causing injury to Pinki Chouhan; and 

thereby committed an offence punishable U/S-337 of IPC and 

within my cognizance? 

(c) Whether, on or about the same day, time and place the 

accused committed mischief by causing wrongful loss or 

damage to the cycle belonging to Pinki Chouhan estimated at 

fifty rupees or more; and thereby committed an offence 

punishable U/S-427 of IPC and within my cognizance?  

5. The prosecution examined as many as 9(nine) witnesses and exhibited 

certain documents related to the case. Except, PW-4 and PW-5 other 

witnesses were cross-examined by the defence. After closure of 

prosecution evidence statement of the accused U/S-313 CrPC were 

recorded. The accused pleaded complete denial but declined to adduce 

defence evidence.  
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6. I have heard arguments from learned Asstt. P.P. Mr. Dipak Dahal for 

the prosecution and learned Mr. Jayanta Kr. Brahma, advocate for the 

accused. I have also gone through the case record and other materials 

available very minutely.  

7. At the time of argument learned defence advocate Mr. Brahma admitted 

committing the accident by the accused but denied his fault. He also 

submitted that the prosecution could not establish that the motor cycle 

was driven by the accused very rashly and negligently, which is the key 

ingredient to attract the provision of Section-279 and Section-337 of IPC. 

So, he further submitted that the accused cannot be held guilty for the 

consequences of the accident. Learned Mr. Brahma relied on the 

following case law in support of his submission: 

2005(2) GLT 274 in KRITI SINGH, PETITIONER-VS-STATE 

OF ASSAM, RESPONDENT. 

8. On the other hand learned Asstt. P.P. Mr. D. Dahal submitted that the 

prosecution has firmly established its case through credible evidence and 

so the accused is liable to be punished in accordance with law. According 

to him no defence evidence has been adduced by the accused. Moreover, 

the prosecution witnesses were not cross-examined touching point to the 

advantage of the accused. Hence, the evidence of prosecution witnesses 

remained intact thereby proving the guilt of the accused.  

9. I have given due consideration to the rival submissions of both the 

learned advocates and carefully scrutinized the materials available in the 

record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

10.  A careful scrutiny of the materials available in the record evidently proves 

that an accident took place on 25.1.2015 at the P.O. It is a fact that as a 

result of the accident victim Pinki Chouhan sustained injuries and her 

bicycle got damaged. It is also a fact that a motor cycle committed the 

accident.  
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11.  The evidence of all the prosecution witnesses clearly show that only the 

victim/PW-2 and PW-3 directly deposed regarding driving the offending 

motor cycle in a very high speed. In her examination-in-Chief PW-2 

deposed that on 25.1.2014 at about 3.30 P.M. while she was going for 

tuition the accused struck her down near Kalaigaon College by a bike. She 

deposed that the bike was driven in a high speed. Then, the accused fled 

away taking the plea of bringing money from home. In addition to that 

she deposed that as a result of the accident her five teeth were broken 

and that iron brake of her cycle pierced through her flesh of feet. So, she 

could not appear in her HSLC examination. 

12.  PW-3, in his evidence deposed that on 25.1.2014 at about 3.30 P.M. he 

was going to Kalaigaon Town on foot. Just before the tini-ali, a girl 

overtook her with a bicycle and few seconds of overtaking him the girl 

was struck down by a motorcycle being driven by the accused. According 

to him the accused drove the motor cycle in a very high speed and that 

PW-2 sustained injuries on her feet and head. 

13.  PW-4 and PW-5 also deposed that on the date of occurrence in the 

evening a bike struck down a bicycle rider and as a result the bicycle rider 

was insured and taken to hospital. 

14.  At the time of cross-examination of the prosecution witnesses a defence 

had been taken that the accused did not drive the offending motorcycle. 

However, no such plea had been taken by the accused while examined 

U/S-313 CrPC. Rather, he admitted occurring the accident but denied his 

fault. The accused also took the plea that he was driving the bike in a 

descent speed but the girl came in front of him which resulted the 

accident. In view of such admission of the accused there remains no 

further discussion to find out the fact that the accused drove the 

offending motorcycle on the alleged date of accident.  

15.  It is revealed from the evidence of prosecution witnesses that their 

evidence is not clear enough to indicate at what speed the offending 

motorcycle was driven. Other materials available in the record is also not 

sufficient to ascertain this fact. However, from the argument of the 

learned defence advocate Mr. Brahma and admission of the accused in 
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his statement recorded U/S-313 CrPC it can be held that the vehicle was 

not driven very slowly. Rather, from his statement recorded U/S-313 CrPC 

wherein he stated that “he was driving the bike in a descent speed” 

it can be held that the vehicle was not driven slowly.  

16.  In view of above discussion, it is by now, evidently clear that the 

accident actually took place. It is also evidently clear that the accused 

drove the offending motorcycle and dashed PW-2 causing injury to her 

body and damage to her bicycle. However, none of the prosecution 

witnesses including PW-2 and other eyewitnesses stated that the 

offending vehicle was driven by the accused in a rash and negligent 

manner. 

17.  The key ingredients which the prosecution must prove in order to 

establish offence U/S-279 of IPC are that the accused was driving a 

vehicle or was riding; that he was driving or riding on a public highway; 

that he was driving or riding rashly or negligently and that the riding or 

driving endangered human life or was such as to be likely to cause hurt 

or injury. Again, the key ingredients the prosecution must prove in order 

to establish an offence U/S-337 IPC are that the act of driving of the 

accused was rash and negligent; that the act of driving was such as to 

endanger human life or personal safety of others and that hurt was 

actually caused. Similarly, in order to prove the offence U/S-427 of IPC 

the prosecution must prove that the mischief caused was in respect of 

property; that the accused caused its destruction or such change therein, 

or in the situation thereof, as has destroyed or diminished its value or 

utility, or affected it injuriously; or that the accused did so intending or 

knowing that he was likely to cause loss or damage to the public or to 

any person; and that such loss or damage was wrongful and also that the 

loss or damage amount was at least to Rs.50/-.  

18.  Thus, it is clear enough that the vital ingredient which the presentation 

must prove in order to attract the penal provision U/S-279 and 337 of IPC 

against the accused are rashness and negligence on the part of the 

accused driver in driving the vehicle. Another aspect which requires to be 

proved is that he did so knowing it fully well that his act was rash and 
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negligent and also that his act might cause eminent danger to public and 

property at large. 

19.  However, it is already discussed that none of the prosecution witnesses 

including PW-2 and other eyewitnesses deposed anything about driving 

the motorcycle in a rash and negligent manner. Rather, some of the 

witnesses including PW-2 deposed about driving the vehicle in a high-

speed. But, mere high-speed cannot be the basis of conviction until and 

unless it is proved that the speed of the vehicle was more than the 

prescribed limit for that particular area where the accident took place. 

The prosecution evidence is completely silent in this aspect. 

20.  Our Jurisdictional High Court in 2005(2) GLT 274(Supra) at Para-13 

has held as follows: 

“The term “rash” and “negligence” has not been 

defined in the code and both the words are not 

synonymous. Rashness is an act done in the hope 

that no untoward consequence will ensue though 

the person is aware of likelihood of such 

consequence. On the other hand, negligence is 

acting with the awareness that harmful or 

mischievous consequences will follow. If a person 

does an act with utter indifference of the 

consequence of which may be conscious, which he 

hoped may not take place, he is said to be rash. 

Negligence is failure to take that precaution, which 

a reasonable and prudent person is expected to 

take. Even if an act is found to be negligent, it may 

not be construed to mean as rash in a given case. 

Culpable rashness is acting with consciousness that 

mischievous consequences are likely to follow 

although the accused hoped, even though he 

hoped sincerely, that consequences might not 

follow. Criminality lies in not taking the precaution 

to prevent happening of the consequences in the 



7 

                                                                                            G.R. No.53/2014 

hope that they may not happen. On the other 

hand, negligence is an act done without doing 

something, which a reasonable man, guided upon 

those considerations, which ordinarily regulate the 

conduct of human affairs, would do, or an act, 

which a prudent or reasonable man would not do in 

the circumstances attending it. The Apex Court in 

the case of Balchandra Vs. State of Maharashtra, 

reported in AIR 1968 SC 1319, approving what was 

said by Straight J in Express of India Vs. Indu Beg, 

(1881) ILR 3 ALL 776 held that criminal negligence 

is the cross and culpable neglect or failure to 

exercise that reasonable and proper care and 

precaution to guard against injury either to the 

public generally or to an individual in particular, 

which having regard to all the circumstances out of 

which the charge has arisen, it was the imperative 

duty of the accused person to have adopted. 

21.  Now, if the observation made by the honorable High Court in respect of 

words “rash” and “negligence” in the above referred judgement is 

compared to the act of the accused driver in our instant case as revealed 

by the prosecution witnesses then I find no hesitation in coming to a 

conclusion that the prosecution has miserably failed to establish rashness 

and negligence on the part of the accused. Therefore, there is also no 

hesitation in coming to a conclusion that the prosecution has miserably 

failed to establish the offence against the accused U/S-279/337 of IPC.  

22.  On the other hand there is no denial to the fact that as a result of the 

accident the bicycle of PW-2 got damaged. However, since the 

prosecution has miserably failed to establish offence against the accused 

U/S-279/337 IPC; therefore, it cannot be said that the accused driver had 

intention to cause wrongful loss or damage to the bicycle of PW-2. Thus, 

I hold that the prosecution has also failed to establish the offence against 

the accused U/S-427 of IPC. 
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23.  In view of above discussion and decision I hold that the prosecution has 

miserably failed to establish the guilt of the accused. Therefore, he is 

acquitted from this case and set at liberty forthwith. However, the bail 

bond of the accused person shall remain in force for the next six months 

from today in view of the spirit of Section-437 A of CrPC.   

24. The case is accordingly disposed of. 

 

Given under my hand and the seal of this Court on this the 24th 

day of February, 2016 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Mohan Chouhan--------------------------PW-1 

ii. Smti. Pinki Chouhan-------------------------PW-2 

iii. Smti. Girija------------------------------------PW-3 

iv. Sri Indrajit Chouhan-------------------------PW-4 

v. Sri Joyram Chouhan-------------------------PW-5 

vi. Sri Kamakhya Chouhan---------------------PW-6 

vii. Sri Krishna Chouhan------------------------PW-7 

viii. Sri Bikramjit Daimary-----------------------PW-8 

ix. Sri Anil Sonowal, I.O.-----------------------PW-9 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1-----------------------F.I.R. 

ii. Ext.1(1)-------------------Signature of informant in Ext.1 

iii. Ex.2----------------------Seizure list 

iv. Ext.2(1)-----------------Signature of PW-6 in Ext.2 

v. Ex.2(2)--------------------Signature of PW-7 in Ext.2  

vi. Ext.3----------------------Charge sheet  

vii.Ext.3(1)------------------Signature of I.O. in Ext.3 

4. DEFENCE EXHIBITS:--NIL---  

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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--END-- 


